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modifies certain aspects of the MMC, 
and a student may receive a high 
school diploma if he or she com-
pletes the personal curriculum.  The 
personal curriculum is devised by at 
least one of the student’s parents, the 
student, and the high school coun-
selor or designee.   

     The extent of modification of the 
MMC under the personal curriculum 
available to all students is limited.  
Mathematics may be modified only 
after the student completes 2 1/2 
credits of math, and must still com-
plete 3 1/2 credits of math during 
high school, including 1 credit during 
the student’s final year.  The social 
science credit may be modified if the 

(Continued on page 2) 

     As you know, in April 2006, the 
Michigan Legislature enacted Public 
Acts 123 and 124 which set forth 
comprehensive high school gradua-
tion requirements applicable to all 
Michigan students.  Although as 
originally enacted the Michigan 
Merit Curriculum provided for a 
“personal curriculum,” the statute 
essentially required students with 
disabilities to meet the same curricu-
lar requirements as non-disabled 
students.   On January 3, 2007, Gov-
ernor Granholm signed into law 
Public Act 623, an amendment 
which expanded the personal cur-
riculum options for a student with a 
disability.  This amendment permits 
modification of aspects of the Michi-
gan Merit Curriculum (MMC) not 
otherwise permitted, so long as the 
modifications are consistent with the 
student’s educational development 
plan (EDP) and individualized edu-
cation plan (IEP).   

     As an overview, the MMC was a 
move toward a standards-based edu-
cation.  The statute sets forth cur-
ricular requirements, in addition to 
any local school board requirements, 
which must be met by students in 
order to receive a high school di-
ploma. 

     By the end of 8th grade and prior 
to entering high school, each student 
must develop an educational devel-
opment plan (EDP).  The EDP is 
developed by the student, under the 
supervision of the school counselor, 
and based on a career pathways pro-
gram or similar career exploration 

program.   

     Beginning with pupils entering 8th 
grade in the 2006-2007 school year, in 
order to receive a high school diploma 
the student must complete: 

• 4 credits in English language arts; 

• 3 credits in science, including at 
least biology, and either chemistry 
or physics; 

• 4 credits of mathmatics aligned 
with the content expectations of 
the department, including at least 
algebra I, geometry, and algebra 
II, or, an integrated sequence of 
the course content which includes 
3 credits, and an additional math 
credit such as trigonometry, 
precalculus, applied math, 
business math, etc; 

• 3 credits in social science, 
including at least one credit in U.S. 
history and geography, one credit 
in world history or geography, 1/2 
credit in economics and 1/2 credit 
in civics; 

• 1 credit in health and physical 
education; 

• 1 credit in the visual, performing 
or applied arts; and 

• an online course or learning 
experience. 

     In addition, students entering 3rd 
grade in 2006 will need 2 credits in a 
language other than English in order to 
receive a high school diploma. 

     The parent of any student may re-
quest a personal curriculum which 
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student completes 2 credits of social 
science (including civics), and an 
additional credit in English, math, 
science or foreign language.  The 
P.E. and visual or performing arts 
credits may be modified if the stu-
dent takes an additional credit in 
English, math, science or foreign 
language.  The credit requirements 
for English and science cannot be 
modified. 

     The personal curriculum must 
establish measurable goals, a method 
of evaluating the goals and be agreed 
to by the student’s parents and the 
superintendent.  Further, the parents 
must be in communication with each 
of the student’s teachers each quar-
ter to monitor progress. 

     When originally passed, one of 
the unanswered question was how 
the MMC graduation requirements 
would impact students with disabili-
ties.  IDEA 2004 recognizes that 
students with disabilities are general 
education students first, and must be 
given access to, and support for suc-
cess in, the general curriculum.  
With the passage of PA 623 in Janu-
ary, the legislation now permits a 
student with a disability to seek a 
personal curriculum to modify cur-
ricular requirements beyond the 
“typical” personal curriculum which 
were not otherwise permitted. 

     First, as noted above, all students 
(including those with disabilities) are 
required to have an EDP prior to 
entering high school.  Next, as with 
non-disabled students, the parent or 
legal guardian of a student with a 
disability may request a personal 
curriculum.  PA 623 now authorizes 
a parent of a student with a disability 
to seek a further modification of a 
curricular requirement that would 
not otherwise be allowed if the par-

(Continued from page 1) 

ent can demonstrate that the 
“modification is necessary because the 
pupil is a child with a disability.”  For 
all students, the personal curriculum is 
developed by a group of persons that 
includes at least the student, the stu-
dent’s parent or legal guardian, and the 
student’s counselor or other designee 
qualified to act in a counseling role.  
For a student receiving special educa-
tion services, a school psychologist 
should also be included in the group 
developing the personal curriculum.  
While the personal curriculum must 
incorporate as much subject area con-
tent expectations of the MMC as is 
practicable for the student, if the par-
ent has shown that modifications are 
necessary because the student is a 
“child with a disability,” the school 
district may permit further modifica-
tion of the MMC requirements “to the 
extent necessary because of the pupil’s 
disability.”  Any modifications to the 
MMC standards must be consistent 
with the student’s IEP and the EDP.   
The IEP must identify the appropriate 
“course or courses of study and iden-
tify the any supports, accommodations, 
and modifications necessary to allow 
the student to progress” in meeting the 
MMC standards or the student’s per-
sonal curriculum. 

 Once completed, the parent 
or legal guardian and the superinten-
dent (designee) must agree to the per-
sonal curriculum before it can take 
effect and any revisions must be made 
and agreed to in the same manner as 
the original personal curriculum. 

Action: 

     It is critical to keep in mind that the 
MMC and the personal curriculum are 
creatures of general education.  While 
an IEP is used to identify the course or 
courses of study a student will pursue, 
and to identify supports and accom-

modations necessary to enable the 
student with a disability to meet the 
requirements of the MMC, the IEP 
does not create the personal curricu-
lum.  Nor does the IEP modify or 
“defeat” the MMC requirements, as 
evidenced by the inclusion of a provi-
sion requiring the Superintendent of 
Public Instruction to monitor a dis-
trict for compliance, if there is reason 
to believe that a district is allowing 
modifications too broadly.   

     While it is paramount to approach 
the MMC and personal curriculum 
from the perspective of general edu-
cation, one must be mindful of the 
special education issues that may be 
implicated.   Transition is an area that 
may need to be given additional con-
sideration, as the IDEA requires that 
transition services be in place when 
the student turns 16.  Since all stu-
dents, including students with disabili-
ties, must have an EDP in place be-
fore entering high school, transition 
services will need to be coordinated 
to work with the EDP and any per-
sonal curriculum. 

     PA 623 defines a “child with a 
disability” as set forth in IDEA, 
meaning only IDEA eligible students, 
and not students with disabilities pur-
suant to a §504 plan, may seek addi-
tional modifications to the personal 
curriculum.  This fact may result in 
increased requests for evaluation for 
special education services. 

     For more information regarding 
the MMC, visit the MDE’s website.  
The MDE has developed a general 
overview of the graduation require-
ments, but have not yet developed 
any guidance related to PA 623.    
The MDE has a group of persons 
examining the statutory provisions, 
and it is hoped that guidance will be 
provided sometime this spring.   
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     The State Board of Education 
adopted standards for the emergency 
use of seclusion and restraint on De-
cember 12, 2006, set forth in 
“Supporting Student Behavior:  Stan-
dards for the Emergency Use of Se-
clusion and Restraint” (“Standards”).  
This article will provide a general 
overview of the Standards, quoting 
much of the language contained in 
the public document.   If you would 
like a copy of the standards, they are 
available on-line. 

     The Standards further the State 
Board's policy on Positive Behavior 
Supports (adopted September 12, 
2006) and are to be utilized in con-
junction with “Positive Behavior Sup-
ports for All Michigan Students:  Cre-
ating Environments that Assure 
Learning” (February 2000) and 
“Positive Behavior Support for Young 
Children” (June 2001).  The Stan-
dards, which apply to all students 
(regardless of whether the student has 
a disability), reiterate the State’s  pol-
icy that every district implement a 
system of school-wide positive behav-
ior support strategies.   

     As noted in the Standards, positive 
behavior support (PBS) “applies a 
behaviorally-based approach that en-
hances the capability of educators and 
parents to design effective environ-
ments that support student learning 
and behavior.”   PBS emphasizes be-
havior that encourages learning by: 

• building relationships;  
• creating routines;  
• teaching skills, rules and expecta-

tions; 
• identifying replacement behaviors 

for behaviors that interfere with 
learning; 

• making problem behavior less 
effective, efficient and relevant; 
and 

• making the desired behavior 
more functional and adaptive.   

     The Standards acknowledge that as 
part of a PBS system, school personnel 
need guidelines regarding what is ap-
propriate in emergency situations.   
The Standards provide that any use of 
seclusion or restraint must be under-
taken only by trained personnel, and 
only as a last resort.       Seclusion and 
restraint may not be utilized 

• for the convenience of staff; 
• as a substitute for an educational 

program; 
• as a form of discipline or punish-

ment; 
• as a substitute for less restrictive 

alternatives;  
• as a substitute for  adequate staff-

ing;  or 
• as a substitute for staff training in 

PBS and crisis prevention crisis 
prevention and intervention.   

 

TRAINING 

     A primary focus of the Standards is 
a district's obligation to provide com-
prehensive training to “the broader 
educational community, including pre-
service training for all teachers,” substi-
tute teachers, and “key identified per-
sonnel.”  This “awareness” training 
must include:  

• proactive practices and strategies 
that ensure the dignity of students;  

• conflict resolution;  
• mediation;  
• social skills training;  
• de-escalation techniques;  
• positive behavior support strate-

gies;  
• techniques to identify student be-

haviors that may trigger emergency 
safety situations;  

• related safety considerations, in-
cluding information regarding the 
increased risk of injury to students 
and staff when seclusion or re-
straint is used;  

• instruction in the use of seclusion 
and restraint;  

• identification of events and envi-
ronmental factors that may trigger 
emergency safety situations; and  

• instruction on the State Board of 
Education policy on Supporting 
Student Behavior: The Emer-
gency Use of Seclusion and Re-
straint.  

     In addition to providing the aware-
ness training above, a district must 
identify “sufficient key personnel” to 
ensure that such personnel are avail-
able for an emergency situation.  
These key identified personnel must 
have additional training in: 

• description and identification of 
dangerous behaviors; 

• methods for evaluating the risk of 
harm to determine whether the 
use of seclusion or restraint is 
warranted; 

• types of seclusion and restraint; 
• the risk of using seclusion and 

restraint in consideration of a 
student's known or unknown 
medical or psychological limita-
tions; 

• the effects of seclusion and re-
straint on all students; 

• how to monitor the physical signs 
of distress; and  

• how to obtain medical assistance. 
 

SECLUSION 

     The Standards define seclusion as 
“a last resort emergency safety inter-
vention that provides an opportunity 
for the student to regain self-control” 
and as “the confinement of a student 
in a room or other space from which 
the student is physically prevented 
from leaving and which provides for 
continuous adult observation of the 
student.”  The area utilized for seclu-
sion must: 

(Continued on page 4) 
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• not be locked;  
• not prevent the student from exit-

ing the area should staff become 
incapacitated or leave that area;  
and  

• provide for adequate space, light-
ing, ventilation, viewing, and the 
safety of the student. 

     The Standards distinguish seclusion 
from a “time out.”  The Standards de-
fine a time out as “a behavior interven-
tion in which a student, for a limited 
and specified time, is placed in an en-
vironment where access to positive 
reinforcement is unavailable.”  The 
significant difference between a time 
out and seclusion is that a student's 
movement is not physically restricted 
in a time out. 

     The use of seclusion is only appro-
priate where behavior requires imme-
diate intervention because the behav-
ior poses an “imminent risk to the 
safety of the individual student” or oth-
ers.  In those situations, seclusion must 
be performed in a manner that is safe, 
appropriate, and proportionate and 
sensitive to the student’s: 

• severity of behavior; 
• chronological and developmental 

age;  
• physical size; 
• gender; 
• physical condition; 
• medical condition; 
• psychiatric condition; and  
• personal history, including any 

history of physical or sexual abuse. 

Seclusion is not appropriate for stu-
dents who are severely self-injurious or 
suicidal. 

RESTRAINT 

     The Standards define three types of 
restraint:  physical, chemical and me-
chanical.  Physical restraint is defined 
as “direct physical contact that prevents 

(Continued from page 3) or significantly restricts a student's 
movement.”  Chemical restraint is de-
fined as “the administration of medica-
tion for the purpose of restraint.” 
Chemical restraint does not include 
medication prescribed by and adminis-
tered in accordance with the directions 
of a physician. Mechanical restraint is 
defined as  “the use of any device or 
material attached to or adjacent to a 
student’s body that restricts normal 
freedom of movement and which can-
not be easily removed by a student.”  
Mechanical restraint does not include 
an adaptive or protective device rec-
ommended by a physician or therapist, 
when it is used as recommended, or 
safety equipment used as intended by 
the general school population (e.g., 
seat belts).   

     The Standards permit the use of 
only physical restraint;  the use of  
chemical or mechanical restraints is 
prohibited under any circumstances, 
including emergency situations.  The 
Standards also prohibit prone re-
straints (the restraint of a person face 
down) and restraints that negatively 
impact breathing (floor restraints, face-
down position, or any position in 
which a person is bent over in such a 
way that it is difficult to breathe).  In 
addition, the Standards prohibit corpo-
ral punishment;  the deprivation of 
basic needs; anything constituting child 
abuse; and the intentional use of any 
noxious substance(s) or stimuli which 
results in physical pain or extreme dis-
comfort. 

     As with seclusion, restraint is to be 
used as a “last resort” intervention for 
a student to regain self-control.  Behav-
iors which require immediate interven-
tion constitute an emergency that may 
require the use of restraint if the be-
havior: 

• poses an imminent risk to the 
safety of the individual student or 
to others; or  

• is otherwise governed by the cor-
poral punishment sections of the 
Revised School Code (MCL 
380.1312).   

The Standards specifically state that 
the policy on physical restraint is not 
intended to forbid actions taken  

• to break up a fight;  
• to take away a weapon;  
• to briefly hold the student in or-

der to calm or comfort; 
• the minimum contact necessary 

to physically escort a student 
from one place to another; 

• to assist a student in completing a 
task (provided the student does 
not resist or the resistance is mini-
mal in intensity or duration); or  

• to hold a student to prevent an 
impulsive behavior that threatens 
the student's safety.   

     When a seclusion or restraint is 
utilized, staff must immediately call 
for help from within the building at 
the onset of the emergency.  Neither 
seclusion nor restraint may be utilized 
any longer than  necessary to allow 
the student to regain control of his or 
her behavior.  The Standards estab-
lish the following general maximum 
time limits: 

♦ Seclusion of elementary student - 
15 minutes;  

♦ Seclusion of middle and high 
school student - 20 minutes;  

♦ Restraint of any student - 10 min-
utes. 

If a seclusion or restraint lasts longer 
than those times, staff must seek addi-
tional support (such as changing staff, 
introducing a nurse or specialist, ob-
taining additional expertise, etc.) and 
must document an explanation for 
the extension beyond the general time 
limit. 

   Whenever seclusion or restraint is 
(Continued on page 5) 
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been utilized, staff must involve appro-
priately trained key identified person-
nel, continually observe the student for 
indications of physical distress, docu-
ment observations and seek medical 
assistance if there is a concern.   

DOCUMENTATION, REPORT-
ING AND DATA COLLECTION 

     The Standards require each use of 
seclusion or restraint (including the 
reason for each use) to be documented 
in writing and reported to building ad-
ministration immediately.  Further, the 
parent or guardian must be notified 
immediately or as soon as possible.  A 
written report for each use of seclusion 
or restraint (including multiple uses 
within a given day) must be given to 
the parent within 24 hours. 

     Staff must also “de-brief and con-
sult” with parents and students (as ap-
propriate) following any use of seclu-
sion and restraint.  Questions that 
must be addressed include: 

• What precipitated the behavior 
that required the emergency inter-
vention? 

• Is there any anticipation that such 
behavior will reoccur? 

• Is there a need for follow-up ac-
tion? 

     If a pattern of behavior emerges, 
the school must: 

• conduct a functional behavior as-
sessment; 

• develop or revise a positive behav-
ior support plan (PBSP) to reduce 
or eliminate the use of seclusion 
or restraint;  and 

• develop an assessment and plan-
ning process conducted by a team 
including the parent, student (if 
appropriate), staff knowledgeable 
in PBS and persons responsible 
for implementing the PBSP.   

     If a pattern of behavior requires the 
use of seclusion or restraint, an emer-

continued: STANDARDS FOR EMERGENCY USE OF SECLUSION AND RESTRAINT 

gency intervention plan (EIP) must be 
developed in addition to the PBSP.  
The EIP must describe in detail the 
emergency intervention procedures.  
The team, which must include a per-
son knowledgeable about restraint, 
must inquire of the student's medical 
personnel (with parental consent) to 
learn of any known medical or health 
contraindications for the use of seclu-
sion or restraint.  The team must  
conduct a “peer review” by knowl-
edgeable staff.   The team must also 
obtain informed consent from the 
parent after providing: 

• an explanation of the emergency 
procedures and the purpose of 
the emergency seclusion or re-
straint; 

• a description of possible discom-
forts or risks; 

• a discussion of possible alterna-
tive strategies with advantages and 
disadvantages;  

• answers to any questions; and 
• information on freedom to with-

draw consent at any time. 

     The emergency intervention plan 
must provide for periodic review, 
must ensure that staff are trained in 
specific techniques, and must main-
tain appropriate staffing at all times.  
If a concern arises regarding the hu-
maneness of the plan, a “human 
rights committee” should be con-
vened to review the plan. 

     The Standards require school dis-
tricts to develop a system of data col-
lection regarding the use of restraint. 
The data should:  

• be analyzed to determine the effi-
cacy of the school’s school-wide 
system of behavioral support;  

• be analyzed in the context of sus-
pension, expulsion, and dropout 
data;  

• be analyzed for the purposes of 
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continuous improvement of train-
ing and technical assistance to-
ward the reduction or elimination 
of restraint;  

• be analyzed on a schedule deter-
mined by the MDE;  

• be reported to the MDE;   
• include a list of appropriately-

trained key identified personnel 
and their levels of education, 
training, and knowledge. 

Action: 

     Each school district is expected to 
adopt and follow the MDE Stan-
dards, even though they are not 
“rules” per se.  In doing so, districts 
will need to establish extensive train-
ing of personnel and document par-
ticipation.  For assistance in devising 
local policies or in providing some 
aspects of training, please contact one 
of Scholten Fant's School Law attor-
neys. 

     The MDE Standards specifically 
state that they are not intended to 
conflict with the “reasonable force” 
provisions of the Revised School 
Code section regarding corporal pun-
ishment.  The use of reasonable force 
in conformity with a district's board 
policy, is therefore still “permitted.”  
Since the definition of restraint is 
much narrower than that of 
“reasonable force,” it will be interest-
ing to see how the two will be differ-
entiated.  Under the Standards, it 
would appear that any “reasonable 
force” would also be a “restraint” and 
thus require the added documenta-
tion and procedures under the Stan-
dards.  Also, while the Standards only 
permit restraint as a last resort where 
a student poses an imminent risk of 
harm to the student or others, the 
Revised School Code permits reason-
able force to protect property.  How 
these issues will be reconciled is yet to 
be seen.  



 

 

     The Federal District Court for the 
Eastern District of Michigan recently 
held in favor of a school district (even 
though the school district violated a 
student's First Amendment rights) be-
cause (1) the plaintiffs did not demon-
strate that the school district failed to 
train its personnel in dealing with such 
issues, (2) the school principal was en-
titled to qualified immunity, and (3) 
the request for declaratory and injunc-
tive relief was moot.  Curry v School 
District of Saginaw, et al., 452 F Supp 
2d 723 (ED MI 2006).   

     As part of the fifth grade curricu-
lum, students participated in an exer-
cise called “Classroom City,” where 
they created, marketed, and sold a 
product.  Before a product would be 
approved for sale, students had to con-
duct a market survey, submit a proto-
type, and get the teacher’s approval. 

     Joel Curry, at the suggestion of his 
mother, made candy cane ornaments 
out of pipe cleaners and beads.  Joel's 
father created cards explaining the reli-
gious symbolism of a candy cane to be 
given with the ornament.  The  card 
was not included as part of the proto-
type submitted for approval. 

     Joel's partner for the exercise, who 
was of Asian-Indian descent,  informed 
Joel that “nobody wants to hear about 
Jesus.”  Joel's partner created an alter-
nate product to sell. 

     When the supervising teacher dis-
covered that Joel was “selling religious 
items,” she sought counsel from the 
Social Sciences teacher. The Social 
Sciences teacher looked at Joel’s busi-
ness license and determined  the orna-
ment with the card fit the product's 
description.  The Social Studies 
teacher told Joel that while he had 
done nothing wrong, she was con-
cerned about the card's religious con-
tent and whether other students might 
be offended, and therefore he could 

not sell the card until she talked with 
the principal.  For the rest of the day, 
Joel sold the ornaments without the 
card.  The Social Sciences teacher left 
a note along with a copy of the card for 
the principal, and asked if it could be 
sold.  The principal turned the infor-
mation over to an Assistant Superin-
tendent.   

     The next day, Joel’s mother placed 
a copy of “Students Rights on Public 
School Campuses” - an article written 
by Christian attorney Matthew Staver -  
in the Social Science teacher's school 
mailbox, along with a note indicating 
that there are many groups offering 
“free counsel to anyone who may have 
question about students' rights to free 
speech.”  Nonetheless, the Assistant 
Superintendent and principal deter-
mined that the card was inappropriate 
for the project.  The principal in-
formed Joel’s mother that Classroom 
City was considered instructional time, 
that the school would not permit Joel 
to sell the ornaments with the card 
because of the card’s religious content, 
and that if the Joel wished to sell the 
candy canes with the card, he could do 
so after school in the parking lot.  Joel 
received an A for the project.      

     At the end of the school year, the 
parents sued the district and principal.  
The parents argued that the school 
district was responsible for failing to 
provide adequate training or supervi-
sion to the teachers and principal, and 
that the principal violated Joel’s First 
Amendment rights.   The parents 
sought injunctive relief to prevent fu-
ture violations of Joel’s rights.   

Failure to Train/Supervise 

     The Court noted that to succeed on 
a failure to train / supervise claim, the 
parents must prove:   

(1) the training or supervision was 
inadequate;  

(2) the inadequacy was the result of 
the school district's deliberate 
indifference; and  

(3) the inadequacy was closely re-
lated to or actually caused the 
injury.   

     Even though the district provided 
no training at all with respect to how 
to accommodate religious speech in 
the school, the Court found that did 
not mean the district was deliberately 
indifferent to the issue.  There was no 
evidence that there had been previous 
violations of religious rights at the 
school, or that the school board knew 
or should have known that they 
should train teachers on the issue.  
The Court found that in the absence 
of any prior incident of religious con-
frontation, the failure to train teachers 
in this area was not a matter of delib-
erate indifference. The Court found 
no evidence to conclude that it was 
inherently foreseeable that a teacher 
might violate the speech or religious 
rights of students, or that specific 
training was necessary to avoid such a 
deprivation of constitutional rights.  
The Court stated:  “Although a train-
ing program of the type the plaintiffs 
advocate may help school administra-
tors in their tasks, there is no basis for 
school board liability based on the 
sole fact that no training existed.” 

Qualified Immunity 

     The Court then addressed the 
qualified immunity of the principal.  
“Qualified immunity is an affirmative 
defense that protects government ac-
tors performing discretionary func-
tions from liability for civil damages 
when their conduct does not violate 
clearly established statutory or consti-
tutional rights of which a reasonable 
person would have known.”   

     A three-step test is used:   

(Continued on page 7) 
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(1) whether there is a violation of a 
constitutionally protected right;  

(2) whether that right was clearly 
established at the time such that 
a reasonable official would have 
understood the behavior vio-
lated that right; and  

(3) whether sufficient facts have 
been alleged and supported by 
sufficient evidence to indicate 
that what the official did was 
objectively unreasonable in light 
of the clearly established rights. 

     The Court found that the stu-
dent's constitutional right to free 
speech was violated.  The Court 
found that the restriction on the stu-
dent's speech could not be justified 
even under the school-deferential  
Hazelwood standard for a closed 
forum.  The school argued its ac-
tions were reasonably related to the 
following legitimate pedagogical con-
cerns: (1) ensuring that students 
learned the lesson the activity; (2) 
eliminating the threat of disruption; 
and (3) ensuring that student views 
are not mistakenly attributed to the 
school, which might result in a viola-
tion of the Establishment Clause.   

     The Court found none of these 
concerns were sufficient to permit 
the suppression of speech in this 
case.  First, the Court found that the 
students were not prohibited from 
using religious themes as part of the 
project, and that a religious theme 
might be viewed as filling a market-
ing niche.  Therefore, the religious 
nature of the speech would not con-
tradict any of the lessons sought to 
be learned.  Second, the Court 
found no evidentiary basis for any 
concern regarding potential  disrup-
tion.  The closest thing to a disrup-
tion involved Joel and his partner, 
who resolved their dispute amicably.  

(Continued from page 6) The Court noted that even though Joel 
was insensitive and intolerant of the 
diverse cultural background of his part-
ner (Asian Indian descent), it did not 
cause a disruption in the common 
sense of the word.  Finally, the Court 
acknowledged the difficulty schools 
face in trying to walk the fine line be-
tween allowing freedom of speech for 
students and avoiding an Establish-
ment Clause violation.  Censoring pri-
vate religious speech based on Estab-
lishment Clause concerns turns on 
whether the private speech is attributed 
to the school, or whether the school 
appears to have endorsed the religious 
message.  The Court found that no 
reasonable observer would attribute 
the religious message on the card at-
tached to the candy cane ornament to 
the school.  The Court found that the 
reasonable observer would view the 
Classroom City as having created a 
limited public forum, since the exer-
cise was designed to be a mock city 
where different products and view-
points converged on the streets and in 
commerce: a product with a religious 
card would be allowed in a city's mar-
ketplace.  The Court found that the 
district’s Establishment Clause concern 
was not a valid reason to curtail Joel’s 
right to free speech. 

     Significantly, however, the Court 
found that Joel’s free speech right to 
make a religious statement in a quasi-
classroom setting was not clearly estab-
lished at the time of the violation.  The 
Supreme Court has articulated at least 
three different tests to be applied to 
speech restrictions in the academic 
arena.  The Court found that the na-
ture of the Classroom City exercise 
defied an easy categorization as to the 
type of forum it was, and therefore 
school administrators could not rea-
sonably be expected to identify the 
subtle distinctions differentiating one 
type of forum from another, and deter-

mining which test should be applied.  
Furthermore, the parents did not of-
fer sufficient evidence to indicate that 
what the principal did was objectively 
unreasonable in light of the situation.  
The Court noted that the principal, 
who had received a law degree, had a 
difficult choice to make in a compli-
cated situation.  She was expected to 
apply several constitutional tests to 
determine the correct legal answer:  
“Balancing obligations under the Es-
tablishment Clause and the Free 
Speech provisions of the First 
Amendment in this case placed the 
(principal) squarely upon the ‘hazy 
border’ that divides acceptable from 
unreasonable conduct.”  The Court 
stated that this was precisely the type 
of case for which the qualified immu-
nity defense was intended. 

Injunctive Relief 

     The Court finally turned to the 
parents' request for injunctive relief.  
The Court held the request was moot 
because Joel had matriculated out of 
the middle school.   

Action  

     School districts should consider 
whether it is appropriate to train ad-
ministrators and staff in how to han-
dle student religious  expression and 
other First Amendment Issues. The 
mere fact that a school has not trained 
its personnel in such matters does not 
automatically give rise to liability;  
however, depending on the facts and 
circumstances in your district, training 
may be appropriate and necessary.  

     We will include a session on First 
Amendment issues, including student 
speech, in our Spring Workshop to 
be held on March 23, 2007 in Hol-
land, Michigan.  If you would like to 
provide training on this issue to per-
sonnel in your district, contact Daniel 
Martin (dmartin@scholtenfant.com). 

continued: CLASSROOM CITY: A LESSON IN FIRST AMENDMENT RIGHTS 
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DON’T DISCLOSE DISCIPLINARY ACTION WITHOUT NOTICE TO EMPLOYEE 

“disciplinary action,” his failure to give 
the employee written notice of the dis-
closure, by first class mail on or before 
the day of the disclosure, subjected the 
Township to the damage remedies 
prescribed in Section 11 of the Act. 

Action Item: 

     The Redford case serves as a good 
reminder to refrain from divulging any 
disciplinary records or disciplinary 
action pertaining to current or former 
employees unless the written notice 
requirements of the Act are satisfied.  
And speaking of reminders, it is also 
prudent to remember that the Act, in 
Section 7, further prohibits the disclo-
sure, with or without notice, of discipli-
nary records which are more than four 
years old.  Be prudent when disclosing 
such records in response to any re-
quest, including but not limited to a 
FOIA request or a reference request 
from a potential employer of a current 
or former employee. 

reprimand, or other discipli-
nary action to a third party, to 
a party who is not a part of 
the employer's organization, 
or to a party who is not a part 
of a labor organization repre-
senting the employee, with-
out notice as provided in this 
section. 

(2) The written notice to the 
employee shall be by first-
class mail to the employee's 
last known address, and shall 
be mailed on or before the 
day the information is di-
vulged from the personnel 
record.” 

     The Court essentially found that 
the Township Supervisor's reference 
to the employee's “suspension” con-
stituted the “divulging” of 
“disciplinary action” without having 
given the employee the written notice 
required by Section 6(2). 

     While the Court acknowledged 
the Supervisor's right to divulge the 

     The Michigan Court of Appeals 
recently issued an important reminder 
to employers, including public school 
districts, not to disclose disciplinary 
records of current or former employ-
ees without first notifying the em-
ployee.  McManamon v Charter 
Township of Redford, decided De-
cember 5, 2006 (2006 Mich App 
LEXIS 3557). 

     The Redford Township Supervisor, 
in response to media inquiries, dis-
closed to a local newspaper that a 
Township employee had been 
“suspended.” The Supervisor re-
frained, however, from commenting 
on the reasons behind the employee's 
suspension. 

     The case focused on the prohibi-
tions of Section 6 of Michigan's Bul-
lard-Plawecki Employee Right to 
Know Act (the “Act”).  Section 6 
(MCL 423.506) provides that: 

“(1) An employer or former 
employer shall not divulge a 
disciplinary report, letter of 

Save the Date! 
The Scholten Fant Client Workshop will be held on  

March 23, 2007  
in Holland. 

Topic Areas Include: 

♦ First Amendment  

♦ Seclusion and Restraint 

♦ Labor and Employment  

♦ Discipline and Due Process Procedures 

♦ High School Graduation Requirements and Personal Curriculums 

♦ Significant Case Law Decisions in Special Education and General School Law 



 

 

district, claiming the board retaliated 
against him for exercising his First 
Amendment rights. 

     While the Federal District Court 
found that Scarbough did not engage 
in any “speech” because he did not 
actually attend and speak at the con-
vention, the Sixth Circuit disagreed.  
The mere fact that Scarbrough agreed 
to pray or speak before the largely ho-
mosexual congregation was sufficient 
for First Amendment protection.  The 
Sixth Circuit found that his intended 
speech was related to political, social, 
and other concerns of the community.  
Because the intended prayer was to be 
outside of the schools and did not re-
late to his work with the school system 
in any way, the Sixth Circuit found that 
it was a matter of public concern. 

     The Sixth Circuit then engaged in 
the Pickering Balancing Test to deter-
mine whether the superintendent's 
interest in engaging in such speech 
outweighed the board's interest in pro-
moting the efficiency of the public ser-
vices it performs through its employ-
ees.  Even though his actions aroused 
tensions between the board and the 
superintendent, the Sixth Circuit Court 
found that his speech was nonetheless 
protected by the First Amendment.  
The Court stated:  “It would contra-
vene the intent of the First Amend-
ment to permit the Board effectively to 
terminate Scarbough for his speech 
and religious beliefs in this way.  Thus, 
the issue for the finder of fact is 
whether the protected conduct was the 
cause of the board's refusal to hire 
Scarbough.”  Scarbrough’s lawsuit 
could therefore proceed on First 
Amendment claims. 

     The Sixth Circuit found that Scar-
brough offered sufficient evidence to 
create a genuine issue of material fact 
as to whether three of the board mem-
bers were motivated by animosity 
against homosexuals.  As such, the 

lawsuit against those board members 
could also proceed on equal protec-
tion grounds. 

     The Sixth Circuit also found that 
Scarbrough's lawsuit against the board 
of education as a whole could also 
proceed.  In order to succeed against 
the board, Scarbrough would have to 
show that his protected conduct was a 
substantial factor in the board's deci-
sion, and not just in the votes of cer-
tain members.  However, where im-
properly motivated members sup-
plied the deciding margin, the board 
itself could be found liable.  Scar-
bough submitted evidence showing 
that three of the board members 
voted with an improper motivation.  
Because those votes were part of the 
deciding margin, the school board 
was not entitled to summary judg-
ment. 

     Finally, the Sixth Circuit found 
that the individual board members 
were not entitled to qualified immu-
nity.  The Sixth Circuit noted that the 
greater a speech's relationship is to a 
matter of public concern and the less 
of an adverse effect there is on office 
efficiency, the more likely a reason-
able person would understand that 
restricting the employee’s speech vio-
lated the Constitution.  Because the 
superintendent's right to express him-
self was clearly established, and there 
was minimal impact on the office effi-
ciency, the board members were not 
entitled to qualified immunity. 

Action 

     Because these situations are fact 
sensitive, it is prudent to consult your 
counsel before disciplining a public 
employee for speech-related or ex-
pressive activities.  We will include a 
session on First Amendment issues, 
including employee speech, in our 
Spring Workshop to be held on 
March 23, 2007.  

SUPERINTENDENT CAN SUE SCHOOL BOARD FOR VIOLATING HIS FREE SPEECH 
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     The Sixth Circuit Court of Appeals 
recently held that a former superinten-
dent who was not appointed to a new 
position could sue the school board 
and individual board members for vio-
lation of his First Amendment rights.  
Scarbrough v Morgan County Board 
of Education, 470 F3d 250 (2006).  
The Sixth Circuit remanded the case  
to the trial court, ruling that the lawsuit 
could go forward, and holding that the 
individual board members did not 
have qualified immunity. 

     Scarbrough was elected as the 
school superintendent in 1996.  A 
change in Tennessee law  replaced the 
superintendent position with a director 
of schools, who would be appointed by 
the local board of education rather 
than be elected.  Scarbrough had to 
apply for the position as director of 
schools in 2000. 

     In the spring of 2000, Scarbrough 
was asked to say a prayer at a conven-
tion hosted by a church with a pre-
dominantly gay congregation.  Al-
though Scarbrough initially agreed, he 
later declined the invitation due to a 
scheduling conflict.  A local newspaper 
reported incorrectly that Scarbrough 
would speak at the convention, and 
pointed out that the church had a pre-
dominantly gay congregation.  Scar-
brough provided written statements to 
two local newspapers explaining the 
inaccuracies in the prior story, indi-
cated that he declined the speaking 
engagement, and noted that he did not 
endorse, uphold, or understand homo-
sexuality, but stated that he would not 
refuse to associate with gay people or 
refuse the opportunity to share with 
them his beliefs. 

     Within days of the newspaper arti-
cle, the school board interviewed five 
candidates for the position of director 
of schools, including Scarbrough.  
When the school board chose another 
candidate, Scarbrough sued the school 
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     In a case of first impression, the 
Michigan Employment Relations 
Commissions adopted the recom-
mended order of the administrative 
law judge and found that a school dis-
trict did not commit an unfair labor 
practice when it refused to bargain with 
its teachers’ union over the district’s 
decision to have teachers create web 
pages to be posted to the district’s web-
site. Grand Haven Education Associa-
tion v. Grand Haven Area Public 
Schools, Case No. C02-L-273 (decided 
December 18, 2006)  The Employ-
ment Relations Commission agreed 
with the district’s position that the web-
page initiative was a prohibited subject 
of bargaining under the Public Em-
ployment Relations Act (PERA). 

     The case, involved the school dis-
trict’s webpage initiative, in which the 
district instituted a voluntary program 
to have its high school teachers post 
web pages containing important infor-
mation about their classes to the dis-
trict’s website.  The primary purpose 
of the webpage initiative was to provide 
to parents and students, in electroni-

cally accessible format, the course de-
scriptions, class expectations, grading 
policies and procedures, syllabi and 
other information fundamental to the 
educational programs and services ren-
dered by the district.  The district’s 
webpage initiative did not involve 
course instruction or test-taking 
through the web pages or website.  
The union filed an unfair labor prac-
tice charge against the district when the 
district agreed to discuss the webpage 
initiative with the union but not to bar-
gain over it.   

     The primary issue was whether the 
webpage initiative was one of the pro-
hibited subjects of bargaining specified 
in section 15 of the PERA.  That sec-
tion prohibits bargaining over nine 
enumerated subjects, including 
“decisions concerning use of technol-
ogy to deliver educational programs 
and services and staffing to provide the 
technology, or the impact of these de-
cisions on individual employees or the 
bargaining unit.”  MCL § 423.215 (3) 
(h).  See also MCL § 423.215 (4) 
(“The matters described in subsection 

(3) are prohibited subjects of bargain-
ing between a public school employer 
and a bargaining representative of its 
employees, and, for the purposes of 
this act, are within the sole authority of 
the school employer to decide.”) 

     After an extended evidentiary hear-
ing, the union argued that section 15 of 
PERA only prohibits bargaining as to 
“educational programs and services” 
that constitute actual course instruction 
of the subject matter of a particular 
class.  However, the administrative law 
judge agreed with the district’s position 
and found, in a decision that the Em-
ployment Relations Commission af-
firmed on appeal, that “had the legisla-
ture intended to limit the scope of Sec-
tion 15 (3) (h) to the use of technology 
to deliver instruction, they would have 
used those words.”  Prior to this case, 
there were no reported decisions in-
volving the issue of whether webpage 
initiatives or other uses of technology 
were prohibited subjects of bargaining 
under PERA.   
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The obvious question is whether 
a district can use one of its full-time 
“non-exempt” employees (such as a 
custodian, secretary, etc.) as a  coach 
(or in some other “Schedule B” - i.e. 
extra-curricular - position), without 
incurring overtime liability under the 
Fair Labor Standards Act (“FLSA”).  
The unfortunate answer, however, is:  
It all depends! 

The cases dealing with these 
situations have widely differing out-
comes.  Therefore, because the out-
comes are highly fact-dependent, it is 
only possible to identify the general 
principles against which the facts of a 
particular situation should be evalu-
ated in an effort to determine the 
potential for overtime liability. 

The U.S. Department of Labor 
Wage and Hour Division (“WHD”) 
has, in various opinion letters, ad-
dressed the overtime exposure of a 
school district, or other public 
agency, when using a single individ-
ual both as a regular (and generally 
full-time) non-exempt employee and 
in a coaching or other extra-
curricular capacity.  In a recent 
WHD opinion letter dealing with 
these issues, a number of useful 
principles, based on the FLSA and 
its implementing regulations, were 
discussed. 

While the FLSA recognizes the 
value of bona fide “volunteers” to a 
school district or other public 
agency, it does not do so without 
significant limitation.  The FLSA, its 
regulations, and the WHD essen-
tially prescribe criteria to be satisfied 
in order for an individual to qualify 
as a bona fide “volunteer.”  A 
“volunteer” must, therefore: 

1. Provide services for charita-

ble or public purposes without 
compensation, except for ex-
penses, certain benefits, or a 
“nominal fee”; and 

2. Offer the services freely, with-
out any coercion attributable 
to the employer; and 

3. Not be employed by the same 
public agency to perform the 
same (or similar) services for 
which they volunteer. 

In general terms, the WHD's re-
cent opinion noted that a parent em-
ployed by a district as a non-exempt 
instructional aide could volunteer in 
his/her child's school if the parent's 
volunteer activities directly involved 
his/her child's education and program 
participation. 

In deciding whether or not a 
school secretary could volunteer to 
perform similar services for a PTA or 
PTO, the WHD noted that it likely 
depended on whether or not the PTA/
PTO and the school were separate 
entities or essentially the same entity.  
Obviously, if they are separate legal 
entities, then the additional PTA or 
PTO hours are not attributable to the 
district for overtime purposes. 

Other non-exempt school employ-
ees might also qualify as volunteers 
(e.g. as occasional ticket-takers for in-
frequent events, etc.) if their service is 
truly voluntary, if they receive no more 
than a “nominal fee,” and if the volun-
teer work is not the same type of work 
they perform as non-exempt employ-
ees for the same district. 

Although every case will turn on its 
own particular facts, there are a couple 
of exceptions which may allow a dis-
trict to avoid the need to aggregate, for 
purposes of determining overtime eli-

gibility, a non-exempt employee's 
work hours in his or her “primary 
duty” with the additional hours 
worked in a “Schedule B” (extra-
curricular) assignment.  These in-
clude: 

1.  Occasional or Sporadic 
Work.  If a public employee 
“occasionally or sporadically,” and 
voluntarily, chooses to perform ser-
vices to the same employer in a ca-
pacity different from his/her normal 
work, it may be possible to avoid 
overtime exposure for the intermit-
tent work.  Unfortunately, however, 
whether or not the added volunteer 
work is “occasional or sporadic or 
intermittent” will depend on the facts 
of each case, and the ultimate deter-
mination of the WHD. 

2.  Volunteer Stipend.   A non-
exempt employee may qualify as a 
volunteer as a coach, or in another 
extra-duty capacity, if the work is both 
voluntary and different, even if it pays 
a “nominal fee.”  Unfortunately, how-
ever, neither the FLSA nor its imple-
menting regulations define “nominal 
fee.”  Whether or not the fee is 
“nominal” depends upon the facts of 
each case.  The fee should not, how-
ever, be a substitute for compensation 
and may not be tied to productivity or 
outcome. 

Action 

In the final analysis, because the 
potential for overtime exposure in 
these situations is highly fact-
dependent, it is prudent to either 
avoid situations which are question-
able, or to otherwise consult with 
counsel or seek an opinion letter 
from the WHD based on the particu-
lar facts and circumstances involved.  

THE FLSA AND THE USE OF NON-EXEMPT EMPLOYEES AS COACHES 
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however, of a suspension from special 
transportation.  In that case, a school 
district would need to provide some 
alternate transportation for the student, 
or count the day of suspension. 

FAPE services for suspended and ex-
pelled students with disabilities. 

FAPE services must be provided 
which enable the student to continue 
to participate in the general curricu-
lum, progress toward meeting the goals 
and objectives in the IEP, and the stu-
dent must receive, as appropriate, an 
FBA and BIP designed to address the 
behavior violation so that it does not 
recur. § 300.530(d).  The regulations 
describe this as a “modified” concept 
of FAPE (71 FR 46716).  A school 
district need not replicate every aspect 
of the services the student would re-
ceive in the normal classroom (e.g., 
chemistry lab, auto mechanics, etc.), 
and the extent of services may be dif-
ferent (fewer hours of instruction, etc.).  
The services must be provided by 
highly qualified teachers” and that 
these students must still participate in 
state and district wide assessments.  71 
FR 46579. 

Short term removals (not a change in 
placement). 

As before, when the student has 
been removed for more than 10 cumu-
lative school days, the student must be 
provided educational services, How-
ever, who determines what the services 
will be has changed.  Now, the services 
determined by the school personnel in 
consultation with at least one of the 
student’s teachers (as opposed to one 
of the student’s special educators).  
The comments to the regulations 
make clear that an MDR is not re-
quired merely because the student has 
been removed for more than 10 
school days cumulatively during the 

school year; an MDR is required only 
where there has been a change in 
placement. 

Change in Placement. 

When a district decides to im-
pose a change in placement, the dis-
trict must immediately notify the par-
ents of the student, and provide a 
copy of the Notice of Procedural 
Safeguards.  The student must receive 
“modified concept” FAPE (§300.530
(d)) services which are determined by 
the IEPT.  § 300.531. 

The regulations provide that a 
“change in placement” occurs if the 
removal is for more than 10 consecu-
tive school days, § 300.536(a), or, 
there is a series of removals that con-
stitutes a pattern.  § 300.536(b).  The 
School District determines in the first 
instance, on a case-by-case basis, 
whether a pattern of removals consti-
tutes a change in placement.  If the 
parents of a student disagree with the 
determination, it is subject to review 
through due process and judicial pro-
ceedings. The factors to be consid-
ered by the school district in making 
this determination are (1) that the 
series of removals total more than 10 
school days in a school year; (2) the 
child’s behavior is substantially similar 
to the child’s behavior in previous 
incidents that resulted in the series of 
removals; and (3) because of such 
additional factors as the length of 
each removal, the total amount of 
time the child has been removed, and 
the proximity of the removals to one 
another.  The second factor is new in 
IDEA 2004 and the regulations. 

Manifestation Determination Review 
(MDR). 

As before, within 10 school days 

(Continued on page 13) 
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Many aspects of discipline for stu-
dents with disabilities have remained 
the same.  Others have changed or 
been “clarified.”  A new section 
300.530(a) describes a district’s author-
ity to consider discipline on a “case by 
case” basis and make individualized 
determinations.  The comments indi-
cate that the intent is to provide school 
administrators flexibility, and suggest 
considering such factors as a child’s 
disciplinary history, the child’s ability 
to understand consequences, the 
child’s expression of remorse, and the 
various supports provided to a child 
with a disability prior to the violation 
of a school code (e.g., positive behav-
ior supports, etc.).   

With the exception of the expe-
dited due process procedures, all days 
referenced in the discipline provisions 
are “school days.”  When determining 
the number of days of removal a stu-
dent has been subjected to, the com-
ments to the regulations (71 FR 46715) 
still provide that In-School-Suspension 
(ISS) and regular education bus trans-
portation are not considered days of 
removal, subject to conditions.  In or-
der for a day of ISS not to be counted 
as a day of removal, the student must 
be able to continue to participate and 
progress in the general curriculum, to 
receive special education services as set 
forth in his/her IEP, and to participate 
with non-disabled peers. As for a bus 
suspension, the comments make clear 
that suspension from regular transpor-
tation is not counted as a day of sus-
pension.  This is true even if the stu-
dent is unable to attend school because 
he/she is suspended from the school 
bus since the student’s parents have 
the same obligation to provide some 
alternate transportation for their child 
as any other non-disabled student’s 
parents would.  The same is not true, 



 

 

of any decision to impose a “change in 
placement” for disciplinary reasons, 
the school district must convene the 
MDR.  The MDR team has changed, 
however, and is now made up of the 
parent, the district representative and 
“relevant members” of the IEP team 
(as determined by the parent and the 
school district).  The questions to be 
addressed by that team have also 
changed.  The first question is whether 
the conduct in question was caused by, 
or had a direct and substantial relation-
ship to, the student’s disability, and 
secondly, whether the conduct in ques-
tion was the direct result of the LEA’s 
failure to implement the IEP. 

The legislative history of the 
changes made relative to the MDR 
questions shows that “the conduct in 
question [must be] caused by, or had a 
direct and substantial relationship to, 
the child’s disability, and was not an 
attenuated association, such as low self-
esteem, to the child’s disability.’’ The 
cost benefit analysis to the regulations 
indicate that the MDR amendments 
will make it easier to discipline stu-
dents with disabilities, and will make it 
easier for review team members to 
conclude that the behavior in question 
is not a manifestation of a child’s dis-
ability, enabling school personnel to 
apply disciplinary sanctions in more 
cases involving children with disabili-
ties. 

When looking at the second ques-
tion relating to the implementation of 
the IEP, the comments make clear that 
the Act no longer requires that the ap-
propriateness of the child’s IEP and 
placement be considered when making 
a manifestation determination.  How-
ever, if the MDR team determination 
is that the behavior was a manifestation 
because the behavior was the direct 
result of the district’s failure to imple-

ment the IEP, then the district must 
take immediate steps to remedy the 
deficiency.  §300.530(e)(3). 

If the MDR determines the be-
havior to be a manifestation, the regu-
lations now require the District to 
complete a Functional Behavioral 
Assessment (if one has not been pre-
viously completed), and implement a 
Behavior Intervention Plan, or if a 
BIP has previously been developed, 
review the plan and modify it, as nec-
essary, to address the behavior.  Ex-
cept for students placed in an IAES 
for special circumstances (weapons, 
drugs, serious bodily injury), the stu-
dent is returned to the placement 
from which he was removed, unless 
the parent and the LEA agree to 
change the placement as part of the 
modification of the BIP.  As before, if 
the team determines that the conduct 
was not a manifestation of the stu-
dent’s disability, the student is sub-
jected to the same discipline as non-
disabled students.  § 300.530(c). 

“Special Circumstances” IAES. 

IDEA 2004 added the authority 
of a school district to impose an In-
terim Alternative Educational Setting 
(IAES) for serious bodily injury, in 
addition to the prior authority regard-
ing weapons and drugs.  “Serious 
bodily injury” means a substantial risk 
of death, extreme physical pain, pro-
tracted and obvious disfigurement, or 
protracted loss or impairment of the 
function of a bodily member, organ, 
or mental faculty.  Under IDEA 
2004, the special circumstances IAES 
may be imposed for up to 45 school 
days, rather than calendar days (to the 
same extent that a non-disabled stu-
dent would be disciplined).  The 
comments to the regulations also pro-
vide that an IAES may extend from 
one academic year to the next.  71 FR 
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46722.  When determining the loca-
tion of the IAES, school district may 
consider a student’s home as an ap-
propriate setting.  71 FR 46722 

Expedited hearings. 

The parent of a student may ap-
peal any decision regarding place-
ment in and IAES, or an MDR deter-
mination, and a school district may 
seek a hearing officer imposed IAES 
for “dangerous” students, where re-
turning the student to the prior setting 
is substantially likely to result in in-
jury.  Either hearing is requested by 
filing a due process complaint notice 
as provided in §§ 300.507 and 508.  
The hearing is expedited. 

Given the recent Supreme Court 
decision in Schaffer v Weast (School 
Law Update, Winter 2006) the bur-
den of proof is on the party seeking 
relief.  Thus, a parent now bears the 
burden when appealing the MDR 
(unlike the prior regulations, which 
placed the burden on the school dis-
trict to show its determination was 
appropriate) 71 FR 46723.  The 
school district has the burden when 
seeking a hearing officer imposed 
IAES.  71 FR 46724. 

Only the provisions in § 300.508
(a) and (b) relating to the content of 
the due process complaint apply to 
expedited hearings.  There is no re-
quirement to file sufficiency objec-
tion, or to file response to due proc-
ess complaint.  71 FR 46725.  The 
resolution session must be held 
within 7 (calendar) days of receipt of 
the due process complaint, and if the 
complaint is not resolved to the satis-
faction of both parties in 15 days, the 
hearing may proceed.  Refusal of a 
party to participate in the resolution 
session will result in delay of the hear-
ing.  A parent may seek an order of 
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native setting determined by the district 
until the hearing decision, until the sus-
pension/expulsion under § 300.530(c) 
expires, or expiration of the 45 school 
day IAES, whichever occurs first. 

Not yet eligible students. 

The circumstances under which a 
school district is deemed to have knowl-
edge of a disability has changed under 
IDEA 2004 and its regulations, and 
include (a) the parent expressed con-
cern in writing to supervisory or admin-
istrative personnel or teacher, (b) the 
parent requested evaluation or, (c) a 
teacher or staff expressed specific con-
cern about a pattern of behavior directly 
to special education director or supervi-
sor.  Mere referral through child find 
may not be enough.  71 FR 46727.  
The district will not be deemed to have 
knowledge if (a) the parent has not al-

hearing officer to initiate hearing time-
lines if a district fails to participate, and 
a district may seek dismissal at the end 
of the 15 day resolution period if the 
parent refuses to participate. 

The expedited hearing must be 
held within 20 school days of the re-
ceipt of the due process complaint, 
and may not begin before the expira-
tion of the 15 day resolution session.  
The decision of the hearing officer 
must be issued within 10 school days 
after the hearing.  The regulations pro-
vide that a state may impose other pro-
cedural rules so long as it ensures the 
requirements of § 300.510 – 514 are 
met.  Any appeal is to a court of com-
petent jurisdiction. 

“Stay Put” during any expedited 
hearing procedure is the interim alter-

(Continued from page 13) lowed evaluation, (b) the parent has 
refused service, or (c) prior evalua-
tion determined student not eligi-
ble.  The regulations do not set a 
time limit as to when the evaluation 
occurred.  71 FR 46727. 

Action: 

It will be important for school 
personnel to continue to be aware 
of the number of days a student 
with a disability has been removed 
from school, and to become famil-
iar with the “new” MDR considera-
tions.  While the regulations are 
intended to make this process eas-
ier, procedural violations continue 
to plague school districts.  One of 
the most important considerations 
continues to be watched is to assure 
that timelines and other procedural 
matters are not overlooked. 

     In a recent letter from the Family 
Policy and Compliance Office 
(FPCO), a district was reminded that 
it is improper to release personally 
identifiable information regarding a 
student during an open session of a 
school board meeting without prior 
written consent.  In Letter re: Fowler 
School Board, 10 FAB 5 (FPCO, 
2006), a newspaper published infor-
mation regarding a student discipli-
nary hearing.  The parent had ver-
bally waived the right to an executive 
(closed) session of the Board for the 
disciplinary hearing and permitted the 
hearing to proceed in open session, 
with the public present, but did not 
sign a written FERPA consent.  

     FERPA prohibits a school district 
from disclosing information from 
education records without the written 
consent of the parent.  The consent 

must be signed and dated, and must 
specify the records that may be dis-
closed, the purpose for the disclosure, 
and the identity of the person or entity 
to whom the information will be dis-
closed.  The oral consent for disclo-
sure provided by the parent (by waiv-
ing executive session) was not sufficient 
to meet FERPA’s requirements.  Al-
though the District had not complied 
with FERPA, no investigation was initi-
ated since the parent’s complaint was 
untimely. 

     In Letter re: Festus R-IV School 
District (FPCO 2006), a high school 
coach allegedly told a newspaper that a 
student had been “dismissed” for ac-
tions that occurred in a basketball 
game.  While the school district could 
designate a student’s “participation in 
officially recognized sports and activi-
ties” as directory information, and thus 

could release the student athlete’s 
actions and statistics that occurred 
during the game, directory informa-
tion would not include nonconsen-
sual release of any disciplinary ac-
tion imposed by the District relative 
to the student’s participation.  
FPCO stated: “For example, a 
school would be permitted by 
FERPA to disclose, as appropri-
ately designed directory informa-
tion, that a student-athlete was 
ejected from a game by a referee 
for unsportsmanlike conduct; but 
the school would not be permitted 
to disclose that the student was also 
suspended from the team by the 
school for such action.” 

     For answers to questions about 
student records and FERPA, please 
contact one of Scholten Fant’s 
School Law attorneys. 

FPCO REITERATES FERPA DISCLOSURE REQUIREMENTS 
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have held that parents may not repre-
sent their children in federal court with-
out an attorney, but others permit it.  
The Supreme Court’s decision will re-
solve this split among the circuits. 

     The second case, Tennessee Secon-
dary School Athletic Association v 
Brentwood Academy, involves whether 
the TSSAA's recruiting rules violated 
Brentwood's First Amendment rights of 
free speech and the 14th Amendment 
protections of procedural and substan-
tive due process, among other things.  
Finding in favor of the school, the Sixth 
Circuit held the Athletic Association's 
recruiting rule was not narrowly tailored 
to further the Athletic Association's sub-
stantial governmental interest. 

     The third case, Morse v Frederick, 
involves whether a principal violated a 
student’s First Amendment rights by 

     The United States Supreme Court 
will hear three significant education 
cases this term, with two cases arising 
from the Sixth Circuit, and one from 
the Ninth Circuit.   

     The first case, Winkleman v Parma 
City School District, involves whether 
a parent may represent their child 
without an attorney in actions brought 
in the federal courts under the IDEA.  
Parents are permitted to represent 
their children before administrative 
hearing officers.  The Sixth Circuit 
held that when a parent brings an ac-
tion in federal court seeking review of 
an administrative decision, the parent 
may not represent the child without an 
attorney.  Many school districts believe 
that if parents are permitted to bring 
lawsuits without an attorney, the num-
ber of frivolous lawsuits will increase.  
The majority of federal appeals courts 

suspending him for ten days for 
displaying a banner stating “Bong 
Hits 4 Jesus” along the street in 
front of the high school as the 
Olympic torch passed.  The Ninth 
Circuit held the student’s banner 
was protected speech, and that the 
principal was not entitled to quali-
fied immunity.  

     The Supreme Court denied re-
view in Shelby S. v Conroe Inde-
pendent School District, a Fifth 
Circuit case which held a school 
district has the right to complete a 
medical examination of a student to 
determine student needs and eligi-
bility, and that if a parent wishes the 
student to receive special education 
services, they must permit the 
evaluation. 

MDE TO RELEASE RULES AND DOCUMENTS 
During the February Michigan Asso-
ciation of Administrators of Special 
Education (MAASE)  meeting, 
Jackie Thompson indicated that the 
MDE OSE-EIS tentatively intends to 
release various rule revisions and 
documents for public comment this 
spring.  It is anticipated that pro-
posed rule revisions to R 340.1793a 
relative to interpreters, R 340.1738 
and 340.1748 regarding programs 
for the cognitive impairment and 
severe multiple impairment, will be 
released this spring.  In addition, a 
new rule will be proposed which will 
deal with Extended School Year ser-
vices. 

It is also anticipated that a number 
of MDE documents will be released 
for public comment this spring, in-
cluding revised Procedural Safe-

guards, Surrogate Parents, Discipline 
Guidance, Confidentiality, Model 
Forms for Part 8 Complaints and 
Due Process Complaints as well as 
Due Process Complaint Procedures. 

    In the fall, MDE intends to release 
rule revisions to R 340.1713 regard-
ing the definition and eligibility crite-
ria for Specific Learning Disability 
and R 340.1851-1853 regarding Part 
8 Complaints will be released for 
public comment.  In addition, a new 
rule regarding Speech and Language 
services will be proposed. 

MDE OSE-EIS documents to be re-
lease in the fall include revisions to 
the monitoring standards, the Part 8 
Complaint Procedures and the re-
vised model IEP forms. 

     A summary of the rule revisions 

and documents to be release will be 
posted on the Directors and Plan-
ner-Monitor listserves, as well as pro-
vided to MAASE to post it on it’s 
web site, http://www.maase.org.  In-
formation and documents will also 
be available in the spring on the De-
partment’s web site. 

     While the Department does not 
intend to release the new IEP forms 
until fall, it reminded districts that 
the language on the signature page of 
the form regarding due process hear-
ings must be changed, and the De-
partment will be doing so in the new 
forms.  At this time, however, check-
ing the box does not initiate a hear-
ing, and Districts should replace the 
“I request a due process hearing” 
language with “I intend to file a due 
process complaint.” 
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